companies came into prominence, practitioners have been working to maximize

members, a so-called poison

their asset protection, business flexibility
and tax advantages, among other benefits.

sidered. This provision

CHARGING-ORDER PROTECTION
Liability protection is a main reason for
forming an LLC. The LLC protects the

members from lawsuits directed against
the entity [California Corp. Code Sec.
17101(a)1 and protects the assets within
the LLC from lawsuits against the members. This is often called an outside-in
versus inside-out asset protection.
Protection of the entity's assets from
lawsuits against the members, afforded by
the so-called charging-order, is an advantage LLCs have over corporations
ICalifornia Corp. Code Sec. 17302(a)J.
Corporations offer liability protection only
if the lawsuit is directed against the entity,
not if it's directed against the shareholder.
The charging order limits the creditor
to an economic interest in the LLC without transferring the membership interest
or any control over the entity to the creditor. As a result, the creditor often receives
phantom income-no cash is distributed
to the creditor, but income is allocated to
the creditor for tax purposes.
Though California statutes extend
charging-order protection to all LLCs,
whether multi-member (more than one
person or entity holds a membership
interest) or single-member [California
Corp. Code Sec. 17302(a)J, be aware that
one court has found that charging orders
do not apply to single-member LLCs
lIn re Albright, 291 B.R. 538 (Bankr. D.
Colo. 2003) I.
Clients with single-member LLCs that
want to maximize the protection of the
entity's assets from lawsuits against the
sole member should consider adding

members. The new members must have a
capital interest in the LLC, but not necessarilya profit interestlCalifornia Corp.
Code Sees. 17001(x) and (zll.
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pill provision should be conusually allows either the LLC
or other members to buy out the debtormember for a nominal amount.
The poison pill has the effect of substituting the debtor-member's membership
interest with a nominal amount of cash,
which limits the assets a creditor can col-

lect against. In some cases the provision
eliminates the need for charging-order
protection, which is particularly effective
when the LLC is holding depreciable real
estate and is passing through losses.
The charging-order protection is critical
for businesses with valuable assets, such as

Under Delaware law, a single LLC can
have assets placed within separate series
(akin to compartments) and an asset

placed in one series is protected against
the liabilities arising in a different series,
provided separate books and records are
kept for each series. [Sec. 18-215,
Delaware Limited Liability Company Actl.
In addition to the liability limitation,
Series LLCs offer the added flexibility of
having different managers and members in
each series. For federal and California tax

purposes, practitioners can choose whether

real estate, significant accounts receivable,

to file one lax return for all series or a sep·

contracts or intellectual property. Service

arate return for each. In practice, a single

Protection of the entity's assets from
lawsuits directed against its members ... is an
advantage LLCs have over corporations.
businesses, such as consulting firms, generally have no assets to protect, and the
charging-order protection is less critical.

return is filed and each series is tracked
solely from a bookkeeping standpoint.
The frequent question from clients and

practitioners is: Does California recognize

DELAWARE SERIES LLCs
Like corporations, LLCs generally protect

owners from lawsuits directed against the
entity. But the assets within the entity are
not protected from such lawsuits and the
creditor of the LLC may be able to reach
the entity's assets.
Accordingly, rather than place all assets

in one LLC. practitioners usually advise
clients to form multiple LLCs, placing a
single asset in each LLC.
This structure works well for a client

who owns a couple pieces of real estate or
other business assets, for example. But for
a client with many assets, the fees and
costs of setting up dozens of entities add
up quickly. In these cases, Delaware Series
LLCs are a creative solution.

Series LLCs? The short answer is yes.
Under California Corp. Code Sec.
17450(a), a foreign LLC that registers to

do business in California will continue to
be governed by the laws of the foreign

jurisdiction where it is organized.
Foreign refers to any jurisdiction other
than-California, including other states.
This would indicate that Delaware
law applies to a Series LLC registered

in California.
The benefits of a Delaware Series LLC
can be seen in the following example.
A client with 40 parcels of real estate in
California, each owned through a separate
LLC, would have to pay $32,000 a year in

California minimum franchise taxes, significantlegal fees varying and tax return
www.calcpa.org
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