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The last-minute implementation of asset protection arrangements can run afoul of fraudulent
transfer statutes, potentially creating liability for clients and even their professional advisors.
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B y the time Beatrice reached her
70s, she had managed to pay
off her home and had accu

mulated some money in an
investment account. Life was won

derful, until Jeremy, her son, per
suaded her to sign a personal guar
antee on a real estate development
deal. Beatrice did it without much

thought. She has come to regret her
signing; Jeremy has now default
ed on the bank loan. The bank is

calling Beatrice's guarantee. She
seeks professional advice, hoping
to protect her residence and invest
ment account, but she does not
know whether anything can be
done at the last minute. The options
for her estate planning advisor is
to send her home, knowing that she
will lose all her assets to the bank,

or advise her on an asset protection
strategy, and risk the "wrath" of
a fraudulent transfer challenge.
Last-minute asset protection

planning can frequently run afoul
of the fraudulent transfer laws. This

article will help advisors determine

when a transfer may be "fraudu
lent" and what would be the like

ly consequences of such a transfer
to the client and to the attorney.
There is more to protecting an
asset than merely changing owner
ship. Because it is human nature to
hope for the best, many debtors
engage in asset protection planning
only at the last minute. The biggest
hurdle to successful asset protection
is to avoid the transfer being deemed
a fraudulent transfer, which is an issue

that must be dealt with every time
the transfer is done at the last minute.

fn general, the law does not
allow a debtor to infringe on the
rights of creditors. Fraudulent

transfer laws prohibit a debtor from
transferring property with the
intent—either actual or construc
tive—to obstruct creditors from

proceeding against the debtor's
assets. Generally, a debtor may not
dispose of his or her property with
the intent or the effect of placing
assets beyond the creditors' reach.
This article will first focus on

the California and federal laws gov
erning fraudulent transfers, but will
also consider the practical conse
quences of a fraudulent transfer,
including the liability of profes
sional advisors such as attorneys
and accountants.
What is a fraudulent transfer?
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The notion of a fraudulent trans

fer has been an important princi
ple of English common law since
the Statute of Elizabeth in 1571,
and has been continuously expand
ed over the centuries.1 Today there
are two bodies of fraudulent trans

fer law—the Bankruptcy Code and
state fraudulent transfer statutes.

13

Bankruptcy Code section 548 (11
U.S.C. section 548) codifies fraud
ulent transfer law for bankruptcy
cases. In addition, section 544 (11

U.S.C. section 544) allows a trustee

or a creditor to use state law to pur
sue fraudulent transfers. Most

states have adopted the Uniform
Fraudulent Transfer Act (UFTA),
which defines what constitutes a

fraudulent transfer. California

adopted the UFTA in 1986.
There is a great deal of similar

ity between the Bankruptcy Code
and the UFTA when it comes to

fraudulent transfers.2 Because of

Planning Tip
In determining whether a transaction is a fraudulent transfer, bear in mind that the
broad definition of "transfer" means that in addition to transactions that are trans

fers on their face, certain other events may be treated as transfers:
•

Inaction.

• Waiving defenses.
• Terminating a lease.
• Extending a loan.

• Making a tax election.

• Withdrawing cash from a deposit account.
• Granting a security interest in property.

• Converting nonexemptassets into exempt assets (even though the transaction
can be characterized as a debtor transferring assets to himself or herself).
• Perfecting a security interest or obtaining a lien.
• Renting of property for less than fair market value.

this similarity, courts have held that
cases decided under either law can

be relied on as precedent.3
Types of fraudulent transfers

The UFTA defines two distinct types
of transfers that may be set aside:
1. Ones with the actual intent to
stifle creditors in their

attempts to satisfy claims.
2. Ones that constructively lead
to the same goal.4
Before a transfer may be "fraud
ulent," it first must be a "transfer."
UFTA defines a "transfer" as "every
mode, direct or indirect, absolute
or conditional, voluntary or invol
untary, of disposing of or parting

transfer because it does not dimin

ish what the creditor may receive.9
Beatrice must be very careful
when she takes steps to protect
her home and investment account.

Assigning these assets to a limited
liability company or an irrevocable
trust or amending the terms of an
existing LLC agreement or trust
would be a "transfer" if such
actions make it more difficult for
the bank to collect.

Procedurally, a creditor assert
ing a fraudulent transfer claim bears
the burden of proof as to each ele
ment of the claim.11 The standard

of proof on a claim for constructive
fraud is "preponderance of the evi
dence." For actual intent, the stan
dard used may either be "clear and
convincing evidence," as required
by the California courts, or "pre
ponderance of the evidence" as
required by the Ninth Circuit.12

of alien or other encumbrance,"5

Debtors frequently transfer assets
to LLCs, but not always with the
desired consequences. In a recent
bankruptcy case, In re Dealers
Agency Services, Inc.,™ the debtor
transferred substantially all his
assets to a newly formed LLC that
was controlled by his then-girl
friend, later his wife, at a time when
a lawsuit was pending against him.

whether made before or after the

The court held that the transfer was

to hinder, delay or defraud" any

creditor's claim arose.6

voidable as a fraudulent transfer.

creditor of the debtor.13 A creditor

with an asset or an interest in an

asset, and includes payment of
money, release, lease, and creation

Actual intent

If the debtor transfers assets with
the "actual intent" to obstruct his

or her creditors, the transfer is void

able. The UFTA and the Bankrupt
cy Code both provide that a trans
fer made by a debtor is fraudulent
as to a creditor if the debtor made
the transfer with the "actual intent

Almost every modification of an
interest in an asset falls under this
vast definition. Collier defines a

"transfer" for these purposes as any
action that diminishes the value of

a debtor's property.7 Consequently,
if a debtor conveys fully encumbered
property (i.e., property with no equi
ty), it will not be treated as a trans
fer.8 Similarly,if the transferred prop
erty is covered by an available
exemption, it cannot be a fraudulent
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1 13Eliz.,Chapter5(1571).
2 There are some differences between the Cal

ifornia and federal fraudulent transfer laws,

including recovery schemes and statutes of

9 Cal. Civ, Code § 3439.01 (a)(2) Reddy v. Gon
zalez, 8 Cal. App. 4th 118 (1992) (homestead
property not subject to fraudulent transfer laws).
n> 380 B.R. 608 (Bkrptcy. DC Fla., 2007).

limitations.

3 Donell v. Kowell, 533 F.3d 762 (CA-9, 2008).
4 Cal. Civ. Code § § 3439.09.04-05.
s Cal. Civ. Code§ 3439.01.
6 Cal. Civ. Code§ 3439.04.
7 Collier on Bankruptcy (15th ed., 1993).
s Cal. Civ. Code § 3439.01(a)(1). Mehrtash v.
ATAMehrtash, 93 Cal. App. 4th 75 (2001) (the
transfer of real property subject to encum
brances, including judgment liens, could not
be set aside as a fraudulent transfer, as the

creditor could not show how she was injured).

11 Neumeyer v. Crown Funding Corp., 56 Cal.
App. 3d 178(1976).
12 Reddy v Gonzales, 8 Cal. App. 4th 118 (1992)
(holding that standard is clear and convinc
ing evidence); and Gill v. Stern (In re Stern),
345 F.3d 1036 (CA-9, 2003) (holding that the
"preponderance of the evidence standard"
applies to both constructive and intentional
fraudulent transfer claims).
13 See 11 USC section 548 and Cal. Civ. Code

§ 3439.04.
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need show only one of these fac
tors; courts have set aside a trans
fer even if the debtor intended only
to delay paying the debtor's cred
itors, as opposed to avoid paying
creditors altogether.14
Proving a debtor's subjective

The debtor was insolvent after

Classes of creditors. The actual

"actual intent"15 to defraud a cred

the transfers.

intent test looks to the debtor's

itor is much easier said than done,
because it involves entering the
mind of the transferor. As a result,
legislatures and courts have devel
oped lists of "badges of fraud" as

The transfers were voided.

factors that would lead to certain

inferences about the nature of a
transaction. The UFTA includes a

nonexhaustive list of "badges of
fraud,"16 which are illustrative and
do not create a presumption of
fraud. The badges of fraud include:
1. Whether there was a transfer

or obligation to an insider.
2. Whether the debtor retained

control or possession of the
transferred property.
3. Whether the transfer was dis
closed or concealed.
4. Whether the debtor was sued
or threatened with a suit at the
time of the transfer.
5. Whether the debtor removed
or concealed assets.

6. Whether the transfer involved

substantially all of the debtor's
assets.17

In practice, transfers for less than
fair market value or transfers that
make the debtor insolvent are the

most probative badges of fraud.
A transfer of property into an
entity that is controlled by the
transferor is usually a probative
badge of fraud. In South Side Nat.
Bank in St. Louis v. Winfield Finan
cial Services Corp.,™ the debtor
transferred 15 real estate proper
ties to a corporation controlled
by the debtor. The court found
the following badges of fraud:
• The corporation was controlled
by the individual debtor.
ESTATE

PLANNING

The transfers were made in

of the debtor. They are considera

anticipation of suit or execu
tion by a bank.
All of the debtor's property

tions for courts to consider as

was transferred to a related

indicative of whether the debtor

indeed had the intent to hinder,
delay, or defraud his creditors.

corporation.

If t h

property is
covered by an
available

exemption, it
cannot be a
fraudulent
transfer because
it d o e s n o t
diminish w h a t
the creditor

may receive.

Last-minute transfer. The oftencited case oiHilborn v. Soale illus
trates a last-minute transfer. Mr.

and Mrs. Soale were joint owners
of a piece of real property when
Ms. Hilborn obtained a judgment
against Mr. Soale. On the follow
ing day, and before the judgment
was entered so as to become a lien

against the property, Mr. Soale
drafted a deed that purported to
transfer to his wife all of his inter

est in the property. The appellate
court upheld the trial court ruling
setting aside the transfer.19
In another seminal case, Lander

intent to defraud "any" creditor.
The modifier "any" is very impor
tant. A creditor seeking to set aside
a conveyance as a fraudulent trans
fer need not show that the debtor
intended to defraud him. The cred

itor need show only that, at the time
of the transfer, the debtor sought
to defraud some specific creditor.
For fraudulent transfer purposes,
however, the world of creditors is
divided into three classes:
1. Present creditors.
2. Future creditors.

3. Future potential creditors.
California Code of Civil Proce

dure § 3439.04 provides that the
transfer may be deemed fraudulent
"whether the creditor's claim aris
es before or after the transfer was

made." This would seem to imply
that any creditor, present or future,
would be protected by the UFTA;
which conflicts with the common

law concept of the free alienabili
ty of property by its owner.
While the UFTA clearly applies
to present creditors,21 the distinc
tion between a future creditor and

a future potential creditor is not as

v. Beers,20 Mr. Beers had purchased
several lots of land in Oakland with

14 Shapiro v. Wilgus, 287 U.S. 348 (1932);

his own money. To keep these lots

Consove v. Cohen (In re Roco Corp.), 701 F2d
947(CA-1, 1983).

insulated from the reach of his cred

itors, however, he transferred them

to his daughter. The daughter then
"leased" the lots back to her father

to manage. The court voided the
transfers holding that the transfer
was made for the sole purpose of
defrauding Mr. Beers' creditors.
Again, these factors are simply
tools that a court can look to in
order to determine the actual intent

15 Plotkin v. Pomona Valley Imports, Inc. (In re
Cohen), 199 B.R. 709 (B.A.P. CA-9, 1996)
("The focus in the inquiry into actual intent is
on the state of mind of the debtor").
1" Wyzard v. Goller, 23 Cal. App. 4th 1183 (1994).
17 Cal. Civ, Code § 3439.04(b).
ie 783 S.W.2d 140 (Mo. Ct. App. E.D., 1989).
™ Hilborn v. Soale, 29 Cal. App. 309 (1916).
20 48 Cal. 546 (1874) (overruled in part on other

grounds by Crisman v. Lanterman, 149 Cal,
647(1906)).

21 A present creditor is a creditor holding a
matured claim. Thus, creditors who filed a

lawsuit, received a judgment, or were just run
over by the debtor (and thus accrued a claim
against the debtor) are present creditors.
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clear. A future creditor is defined

A future creditor must not only

transferred her assets, whether she

as a creditor whose claim arises

be foreseeable at the time of the

received fair market value consid

after the transfer in question, but

transfer of assets, the timing of such
creditor's claim must be proximate

were transferred. Beatrice would

where there was a foreseeable con
nection between the creditor and
the debtor at the time of the trans

fer. For example, a doctor's pool of
patients is comprised of future cred
itors of the doctor, as there is a fore
seeable connection, but even in this
example, the foreseeability will vary
for each specific doctor, as each
doctor has a different likelihood of

being sued. The homeowner is the

to the time of the transfer. In one

case, the court defined the term
"future creditor" as one whose

claim is "reasonably foreseen as
arising in the immediate future."22
Future potential creditors are
distinguished from future creditors
by the fact that there is no intent
to defraud a particular future
potential creditor. For example, a

future creditor of the building con
tractor, because there is a foresee

debtor is worried that he or she has

able connection.

creditor is one whose claim arises

coverage and transfers assets. Those
who may in the future be run over
by the debtor are future potential

after the transfer, but there was no

creditors, as there is no intent to

foreseeable connection between the

run over a specific person.

A future potential or contingent

creditor and the debtor at the time of

insufficient automobile insurance

Because the UFTA is common

the transfer. For example, someone
the debtor may run over tomorrow
is a future potential creditor today.
Generally, a future creditor is
one who holds a contingent, unliq
uidated, or unmatured claim
against the debtor. A transfer is

ly held to apply only to future cred
itors, but not to future potential
creditors, asset protection planning
should focus on future potential
creditors, if possible. This gener
ally means that planning ahead of
time cannot be challenged under

fraudulent as to a future creditor

the "actual intent" test.

if there is fraudulent intent direct

To summarize, only a present or
future creditor may bring a fraudu

ed at the creditor at the time of

eration, and to whom the assets

try to show that her actions are
motivated by a desire to engage in
estate planning, investment plan
ning, or succession planning.
Constructively fraudulent
transfers

The most common type of fraud
ulent transfer is one that is "con

structively" fraudulent. Under both
the Bankruptcy Code and the
UFTA, a constructive fraudulent
transfer may be established by sat
isfying two elements:
1. The debtor does not receive a

"reasonably equivalent value"
in exchange for the money or
other consideration trans

ferred to the transferee.
2. The debtor fails one of three
"financial condition" tests.23

Unless the creditor proves both
the value and the financial condi

tion elements, it will be unable to

prevail on a constructive fraudu
lent transfer claim.24

Reasonably equivalent value. A

the transfer. For example, if a
debtor is about to default on a per
sonal guarantee, and transfers his
or her assets in anticipation of such
default, the holder of the guaran

lent transfer action under the actual

sible for the debtor to have actual

change for the transfer of proper
ty from the viewpoint of a creditor

tee is a future creditor, and the

intent to defraud a person of whose

with a viable state law claim.25

transfer is made with intent to

existence the debtor is not aware.

defraud the creditor. Thus, for Beat

a future creditor if she had trans

Thus, the word "any" is some
what misleading, because it does
not really mean "any." The debtor
must have a specific creditor in

ferred her assets before her son had

mind to form actual intent.

rice, the bank is a present creditor
if she transfers her assets today, but

defaulted on the bank loan.
22 Leopold v. Tuttle, 549 A. 2d 151 (Penn., 1988).
23 See Cal. Civ. Code § § 3439.04 (b)(1 )-(2) and
3439.05.

24 Annod Corporation v. Hamilton & Samuels,
100Cal.App.4th 1286(2002).
25 General Electric Capital Auto Lease, Inc. v.
Broach (In re Lucas Dallas Inc.), 185 B.R. 801
(B.A.P. CA-9, 1995) (citing Cal. Civ. Code §
3439.03 Assembly Comm. Cmt. p. 2 (1986)).
26 11 U.S.C. section 548(d)(2)(A).
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intent test. Future potential creditors
do not have standing to bring a fraud
ulent transfer action. It is also impos

If Beatrice engages in any asset

protection planning, she would
be acting when the bank already
has a claim against her. By itself,
this badge of fraud would likely be

court will first consider whether a
debtor received "value" in ex

"Value," for the purposes of Bank
ruptcy Code section 548, "means
property, or satisfaction or secur
ing of a present or antecedent debt
of the debtor, but does not include
an unperformed promise to furnish
support to the debtor or to a rela
tive of the debtor. "26 The UFTA
defines "value" as that which is

insufficient to establish that her

"given for a transfer ... if, in
exchange for the transfer ..., prop
erty is transferred or an antecedent

intent was to engage in asset pro

debt is secured or satisfied, but

tection planning. The bank would

value does not include an unper
formed promise made otherwise

also have to hone down on how she

FRAUDULENT
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than in the ordinary course of the
promisor's business to furnish sup
port to the debtor or to a relative
of the debtor...."27
The focus is on whether the

debtor received property or satis
faction of a present or antecedent
debt. The analysis is "directed at
what the debtor surrendered and

what the debtor received irrespec
tive of what any third party may
have gained or lost."28 The debtor
can even receive value indirectly.29
Further, "reasonably equivalent"

Court held that in such circum

stances the consideration received

in a forced sale is equivalent value,34
provided that there is an opportu
nity for competitive bidding. For
example, the consideration received
in a foreclosure sale will be deemed

sufficient only if the sale was open
to public bidding.
The use of partnerships and
LLCs becomes of great importance
in reducing the acceptable fair mar
ket value. Because partnership
interests are frequently discounted

does not mean that a dollar-for-dol-

for lack of control and lack of mar

lar match is necessary.3° The focus

ketability, the debtor may be able
to sell a partnership interest at a
discount, and still satisfy the ade
quate fair market value test. How
ever, to comply with the above ref
erenced Supreme Court ruling, it
may be advisable to disclose the
sale in a local newspaper, thus, the
oretically, opening the sale of the
interest to public bidding.
It is very important to document
the sufficiency of value at the time
of the transfer. Likewise, it is impor

is on the reasonableness of the trans

fer in light of market conditions.
Fair market values at the time of the

transfer are critically important in
evaluating this element. More
importantly, a court will consider
events and circumstances as they
existed on the date of the transfer,
not as they appear in hindsight.31
For example, in Filip v. Bucurenciu*2 the court found that the trans

fer of a property valued by an
appraiser at $530,000 for no money
down and a $400,000 promissory
note was not for fair market value

and, therefore, a fraudulent trans

fer. Contrast that with Cambridge
Electronics Corp. v. MGA Elec
tronics, Inc.™ where the court held

that a corporation received a
reasonably equivalent value in
exchange for a $428,410.45 pay
ment made to its sole shareholder's

father, in the form of a dollar-fordollar reduction of a $500,000 debt
owed on a loan received from

the father. Accordingly, transaction
values need not be exact, but

result of the transfer.

Of these three, solvency (sce
nario #3) is most often used because

it is the most objective. Importantly,
the debtor's solvency is presumed;
the burden of proving insolvency
rests on the creditor.35

Under both the Bankruptcy
Code and the UFTA, a debtor is
deemed insolvent if "the sum of the

debtor's debts is greater than all of
the debtor's assets" at a fair valu

ation.35 Fair value as a term, how
ever, remains undefined in both

sources of law. Accordingly, the
usual starting point for determin
ing the sufficiency of assets is the
debtor's balance sheet at the time

of the transfer in question, partic
ularly if the balance sheet is pre
pared according to generally
accepted accounting principles and
consistently applied.37This debtor's

uation and the transfer were

fers assets for adequate considera
tion, even if the transfer is to a fam

creditor would realize from these

achieved at arm's length. This author
has found that when a debtor trans

ily member, establishing the fraud
element is exceedingly difficult.

Financial condition factor. In order
to prove a constructive fraudu
lent transfer, the creditor must also
prove one of the following:
1. The debtor was engaged or
was about to engage in a busi

the remaining assets of the
debtor were unreasonably

debtors are forced to sell their

small in relation to the busi

assets, such as in a foreclosure sale

ness or the transaction.

PLANNING

debtor became insolvent as a

balance sheet, however, is not con

circumstances.

ESTATE

the time of the transfer, or the

clusive on the issue of solvency.
In determining solvency, assets
are usually valued from the stand
point of the creditor—what the

ness or a transaction for which

or other bargain sales. In such cir
cumstances, assets are frequently
sold for less than the hypothetical
fair market value. The Supreme

3. The debtor was insolvent at

tant to establish that both the val

they need to be reasonable given the
Often, financially distressed

beyond his or her ability to
pay as they became due.

2. The debtor intended to incur,

or believed or reasonably
should have believed that he

or she would incur, debts

assets. Liabilities are valued from

the standpoint of the debtor—what
the debtor is expected to pay. Thus,
for example, in determining the
debtor's assets, anticipated income

27 Cal. Civ. Code § 3439.03.
28 United Energy Corp. Wyle v. Ch Rider & Fam
ily, 944 F.2d 589 (CA-9, 1991).
29 Id.

30 Mellon Bank v. Official Comm. of Unsecured

Creditors of R.M.L. (In re R.M.L., Inc), 92 F.3d
139(CA-3, 1996).
31 Id.

32 129 Cal. App. 4th 825 (2005).
33 227 F.R.D. 313 (DC Calif., 2004).
34 in reBFP, 511 U.S. 531 (1994).
35 Neumeyer, supra note 11.

36 Cal. Civ. Code § 3439.02(a); 11 U.S.C. sec
tion 101(32).
37 Kendall v. Sorani (In re Richmond Produce
Co., Inc.), 151 B.R. 1012 (Bkrptcy. DC Calif.,
1993).
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streams, foreseeable capital sources,
and loans must be taken into
account. This means that a busi

ness must be valued as a going con
cern, accounting for future antici
pated cash flows. Value is usually
determined by assuming that the
debtor would have a reasonable

period to sell his or her assets. Con
sequently, no liquidation discounts
are applied. This is obviously favor
able to the debtor who wants to

establish solvency. Liabilities must
be discounted to reflect the prob
ability that they will mature and
accrue. Because valuations fre

quently rely on expert testimony,
the value of a contemporaneous
appraisal cannot be overstressed.
Certain types of assets, howev
er, cannot be taken into account.
These include exempt assets, and
other unreachable assets, such as
when the debtor is a beneficiary of
a discretionary or a spendthrift

determination of unreasonably
small capital is not made based
on hindsight. Instead, the deter
mination focuses solely on what

ulent. The court focused on the fact

These are purely factual questions
determined case by case. General
ly, the creditor's experts will rely
on the debtor's cash flow, project
ed sales, profit margins, various
financial ratios, and evidence of

is whether the debtor's cash flow

projections at the time of the trans
action were reasonable. This is test

ed under an objective standard.
Finally, a creditor can satisfy
the financial condition test of a claim
for constructive fraudulent transfer

eign jurisdictions. Finally, assets

measures whether the debtor, as a

going concern, would reasonably
have been able to pay its debts after
the transfer.43 "Reasonableness" is

often measured through the use of
cash flow projections and other for
ward looking sources of evidence.
While not immediately apparent
from the language of the Califor
nia Civil Code, it is not enough for
a creditor to show that an insolvent
debtor made a transfer for less than

full and adequate consideration.
There must be some connection

40 Id.

between the insolvency and the
transfer. Usually, this means that

41 971 F.2d 1056 (CA-3, 1992).

there must be more to these two

42 Id.

elements (transfer and insolven

46 id.
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Beatrice should, therefore, try to

bility company, in exchange for a
membership interest, or to sell her
assets to an irrevocable trust, pos
sibly for a promissory note. Both
types of transactions are common
ly used estate planning techniques,

that have been transferred to enti

43 Pajaro Dunes Rental Agency, Inc. v. Spitters
(In re Pajaro Dunes Rental Agency, Inc.), 174
B.R. 557 (Bkrptcy. DC Calif., 1994).
44 629 F. Supp. 175(1985).
45 Cal. Civ. Code § 3439.08(a).

structive fraud test.

willingness to fund a company.40
The "critical question," according
to the leading case Moody v. Secu
rity Pacific Business Credit, Inc.™

debts beyond its ability to pay as
they came due (scenario #2). This is
commonly referred to as the "equi
table insolvency test."42 The test

Calif., 1985).

may be sufficient to rebut the con

transfer her assets into a limited lia

ferred to defraud, hinder or delay
a creditor, and assets that are out
side of the jurisdiction of the

38 Cal. Civ. Code §3439.02.
39 Credit Managers Assoc, of Southern Califor
nia v. The Federal Co., 629 F. Supp. 175 (DC

that makes the debtor insolvent

outside events—such as a lender's

incur or believed it would incur

reasonable equivalence above, the

the debtor insolvent was not fraud

that the imminent insolvency was
not anticipated at the time of the
transfer. Thus, an unforeseen event

counted are assets that are trans

a result of the transfer (scenario
#1). Similar to the evaluation of

tomer and a labor strike that made

known at the time of the transfer.39

trust. Other assets that cannot be

ties (partnerships and limited lia
bility companies) must be valued
by applying valuation discounts.38
Alternatively, the creditor may
prove that the debtor was left with
unreasonably small assets or, put
another way, undercapitalized, as

lowed shortly by a loss of a big cus

was known or could have been

by establishing that, at the time of
the transfer, the debtor intended to

court—such as assets located in for

for less than full consideration fol

cy) than their proximity in time.
For example, in CreditManagers
Association of South. Cal. v. Fed
eral Co.™ a transfer by the debtor

and both are for fair market value.
Common defenses in
fraudulent transfer cases

Individuals may assert defenses in
fraudulent transfer cases. Good faith
and a statute of limitations are com

mon examples of such defenses.
Good faith. A showing of good
faith and reasonably equivalent
value can easily defeat a creditor's
action. A transfer is not voidable

against a person who took in good
faith and for a reasonably equiva
lent value or against any subsequent
transferee.45 This means that even
if the debtor acted in bad faith and

intended to commit actual fraud,
the creditor or the bankruptcy
trustee will not be able to void the

transfer to a person who purchased
in "good faith." In order for a pur
chaser to be protected from the
application of the UFTA under
the good faith exemption, the pur
chaser must (1) take the property
in good faith and (2) for a reason
ably equivalent value.46 Transfer
ees cannot simply rely on what is
known or not known to them. They
have a duty to investigate, if cer
tain facts put them on notice.
FRAUDULENT TRANSFERS
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Some states have enacted special

In the seminal case Chichester v.

Mason,*7 the Bergmans deeded
some lots of real property to their
friends, the Masons, in order to
hold the property in secret trust for
the Bergmans. The court held that
this was done primarily to defraud
the Bergmans' creditors. The court
voided the transaction, finding that

statutes of limitations for fraudu

lent transfers involving trusts. For
example, Nevada has a two-year
statute on the transfer of assets to

a spendthrift trust.51
Remedies available to creditors

Creditors have several remedies

this transfer was consummated

available to them in the case of a

with the Masons' knowledge of the
fraudulent intent of the Bergmans.

fraudulent transfer under Califor

The court further noted that even

if there had been consideration, the

nia law. These include:
1. Avoidance of the transfer.

(Note: The transfer is voidable,
not void).

transfer would still be voidable

because the Bergmans were fully
aware of the fraudulent nature of
the transaction.

2. An attachment or other provi
sional remedy against the
transferred assets or proceeds.
3. An injunction against the
debtor, the transferee, or

or who has paid no consideration
takes title subject to the infirmities
of his or her grantor's title.56 Accord
ingly, the transfer he or she receives
may be set aside at the demand of
the first grantor's creditors and the
property seized in satisfaction of
their demand.57 The UFTA specifi
cally deals with transfers of personal
property without immediate deliv
ery followed by actual and contin
ued change of possession. Such a
transfer is fraudulent and voidable

as to purchasers in good faith sub
sequent to the transfer.58
There are also some important
differences in the recovery schemes
of both the Bankruptcy Code and
the UFTA, but they lie outside the
scope of this article.59

both, against further disposi
A transfer is
fraudulent as to a
f u t u r e c r e d i t o r if
there is fraudulent
intent directed at
the creditor
at the time of
the transfer.

Statute of limitations. Both the
UFTA and the Bankruptcy Code
have statutes of limitations for

bringing these types of claims.
Under the Bankruptcy Code, there
is a two-year statute of limita
tions.48 In California, however, the
statute is four years from the time
the transfer is made.49 There is a
further wrinkle in this area: Fraud

ulent transfers may also be attacked
by invoking laws other than the
UFTA, including common law
fraud claims. Thus, the California
codification of the UFTA is not the

only statute of limitations appli

tion of the transferred assets

or proceeds.
4. An appointment of a receiver
to take charge of the asset or
its proceeds.52
Further, a court is allowed to

grant "any other relief required
by the circumstances."53
While the most common reme

dy is the avoidance of the transfer,
it is critical to note that the trans

action is voidable only as to the cred
itors, and then to the extent neces

sary to satisfy their claims.54
Consequently, a transfer or an obli
gation is not voidable against a per
son who took in good faith and for
a reasonably equivalent value or
against any subsequent transferee.55
There are, of course, limitations
to this on the part of the transfer
ee. A purchaser from a fraudulent
grantee who has notice of the fraud

Consequences of engaging
in fraudulent transfer

What can happen, then, to Beatrice
if she does try to transfer her home
and investment account fraudulent

ly into an asset protection structure?
Criminal penalties for debtor. In
California, any party to a fraudu
lent transfer or related transaction

may be guilty of a misdemeanor.60
Similarly, a debtor who fraudu
lently removes his or her proper
ty from the state or fraudulently
sells or conceals it with intent to

defraud his or her creditors may
be guilty of a misdemeanor.61 Per
sons who engage in a fraudulent
transfer while there is an action

pending against them, or a judg
ment has been rendered for the

recovery of property, are also
penalized.62

cable to actions to set aside a fraud
ulent transfer. The Code of Civil

47 43 Cal. App. 2d 577 (1941).

Procedure provides a three-year

48 11 U.S.C. section 548.

statute of limitations for actions

for relief on the ground of fraud or
mistake, which does not begin to
run until a plaintiff obtains a judg
ment on the underlying debt.50
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Ballou v, Andrews Banking Co., 128 Cal. 562
(1900).

48 Cal. Civ, Code §3439.09(a).

57 Id.

5" Cal. Code Civ. Proc. § 338(d).

58 Cal. Civ, Code § 3440.

=1 Nev. Rev. Stat. § 166.170.

59 Cal. Civ. Code § 3439.07 and 11 U.S.C. sec
tion 550(a).

"

Cal. Civ. Code § 3439.07-.09.

53 Id.

88 Cal. Penal Code §531.

54 Cal. Civ. Code § 3439.08(a).

81 Cal. Penal Code § 154.

55 Id.

82 Cal. Pen. Code § 155.
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In practice this course of action
is very difficult to pursue because

for the advisor. Lawyers can find
themselves in trouble under two

ruptcy crimes under Title 18 for
using the bankruptcy system "to

the debtor's intent, established

separate legal theories: aiding and

further or conceal a scheme or arti

through the badges of fraud, has to
be proven using the "beyond a rea

abetting and conspiracy.
Several cases have held attorneys
liable for "aiding and abetting" a

fice to defraud."69 Lawyers also face
criminal prosecution for know
ingly and fraudulently concealing
property belonging to the debtor or
his or her bankruptcy estate.70
In practice, the author of this

sonable doubt" standard.

client in a fraudulent transfer. For

Third-party advisor liability. Advi
sors, although third parties, could
also be subject to liability.
Attorneys. An attorney must
never advise or assist a client in

breaking the law. There is a con
siderable grey area as to what may
be a fraudulent transfer in any given
case, but that does not mean that
an attorney should not be careful
about his or her advice in asset pro

tection planning. If a debtor's trans
fer is fraudulent, the attorney may
face sanctions for violating his or
her professional code of ethics. The
California Rules of Professional

Conduct state that an attorney
"shall not advise the violation of

any law, rule, or ruling of a tribu
nal unless the member believes in

good faith that such law, rule, or
ruling is invalid."63 The American
Bar Association Model Rules of

Professional Conduct similarly
echoes that a lawyer "shall not
counsel a client to engage, or assist
a client, in conduct the lawyer
knows or reasonably should know
is criminal or fraudulent."64

Many lawyers choose to forego
asset protection engagements

because of the perceived liability
63 California Rule Prof. Resp. 3-210.
64 ABA Model Rule 1.2(d).
65 414 B.R. 770 (DC Fla., 2009).

66 142P.3d 1062 (Ore., 2006).
67 Asarco LLC v. Americas Min. Corp., No.1:07CV00018, 2009 WL 2168778 (DC Tex.,
7/20/2009).

68 Arena Dev. Group, LLC v. Naegele Commu
nications, Inc., No. 06-2806 ADM/AJB, 2007

WL 2506431 (DC Minn., 8/30/2007); Mack v.
Newton, 737 F.2d 1343 (CA-5, 1984); Free
man v. First Union Nat'l Bank, 865 So. 2d 1272

(Fla., 2004).
69 18 U.S.C. section 157 etseq.
70 18 U.S.C. section 152.
71 See 26 U.S.C. section 7206 and 18 U.S.C.
section 1032.

72 Cal. Bus. & Prof. Code § 5100(c).
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example, In re Harwell *s the attor
ney allowed the client to hold his
fortune in the attorney's trust
account, and the lawyer then made
disbursements per the client's direc
tions. However, the general prin

ciple followed by the courts has
been

the

one

enunciated

in

Reynolds v. Scbrock** which holds
that an attorney will not be liable
for "aiding and abetting" a fraud
ulent transfer unless the attorney
acts outside the scope of the lawyerclient relationship.
Under conspiracy theory, a
lawyer may be liable for conspir
ing to engage in a fraudulent trans
fer when (1) he or she conspires
to engage in a fraudulent transfer,
and (2) the traditional remedies are
inadequate (the catchall provi
sion).67 Conspiracy should gener
ally be difficult to prove, because
it is often difficult to determine at

article has never come across a case

involving a debtor's attorney being
targeted by the creditor, except for
cases when the attorney takes a very
pro-active role in concealing or hid
ing debtor's assets.
Accountants. The same federal

crimes would apply to accountants
who would "further" the conceal

ment of these assets. Also, similar
statutes condemn the knowing con
cealment of assets from the IRS, or
a conservator or liquidating agent
of a financial institution (e.g., the
FDIC).71 In terms of professional
liability, the California law would

prohibit an accountant from engag
ing in fraud without some disci
plinary action.72
Practice pointers on
making legal transfers

the time of a transfer whether the

Beatrice is in a considerable bind.

transfer would later be deemed a

She wants to keep her assets but
runs the risk of engaging in a fraud
ulent transfer if she attempts to pro

fraudulent transfer.

In the few cases on this subject,
it is fairly clear that courts often con

tect her assets at the last minute.

"fraud," or at least equate the two,

The following are important guide
lines for engaging in this type of a

and treat a fraudulent transfer as a

transaction.

fuse a "fraudulent transfer" with

tort, and not as an in rem action.
The same conclusion was reached

Act sooner rather than later. In

in a recent U.S. District Court opin

general, it is critical to understand
one thing about making legal trans
fers: Act quickly and before any
creditors are in the offing. For Beat
rice it may be too late; she is
already on notice, and therefore
a creditor may be able to prove that
any transfer she made was assetprotection motivated.
For debtors who are acting at
the last minute (which unfortu
nately is the majority of debtors),

ion, as well as by the Fifth Circuit
in the bankruptcy context and by
the Florida Supreme Court.68
There is also a risk of criminal

liability. Because the California
Penal Code specifically singles out
fraudulent transfers as illegal, an
attorney could be implicated in such
a prosecution. At the federal level,
attorneys also expose themselves to
criminal liability including bank
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it becomes important to rebut a
possible fraudulent transfer argu
ment by establishing a different
purpose for the transfer. Beatrice
may be pursuing estate planning,
wealth diversification, or succes
sion planning; the timing could be
a simple coincidence. These argu
ments do not guarantee success, but
might make it more difficult to
establish a fraudulent transfer and

possibly place Beatrice in a better
negotiating position.
Be transparent. Asset protection

Fair market value and the ade

Conclusion

quacy of consideration should be
established by appraisal, if the
client is willing to pay for that.
Any transfer undertaken for fair

The cases cited above support the

market value is difficult to chal

lenge as a fraudulent transfer. It
both is the most important badge
of fraud and completely negates a
constructively fraudulent transfer.
Consequently, transfers to legal
entities in exchange for an inter
est in the entity is preferable to a
transfer to an irrevocable trust. A

belief that the law of fraudulent

transfers is the 800-pound gorilla
of asset protection planning. The
case law does not, however, paint
a full picture. A creditor is unlike
ly to challenge a transfer if he or she
is not certain of victory. Cases that
are settled prior to trial or are never
pursued by a creditor are generally
not publicly available. Conse
quently, the published opinions rep
resent a skewed statistical sample.
Beatrice has two simple options:

should not be an undercover proj
ect. The goal is not to hide or con

transfer in exchange for an entity
interest is by definition for fair mar

ceal. Of course, there is no reason

ket value; transfers into trusts are

either because she is worried of

to advertise what the client is

usually gratuitous.

engaging in to protect his or her
assets. Nevertheless, if recording
the transfer documents is required,

Rely on professional advice. Reli

running afoul of the fraudulent
transfer laws or for any other
reason. If she does nothing and
the bank gets a judgment against

do it. The courts will consider all

of these acts, and it will certainly
bolster the good faith defense.
Deal at arm's length. The transfer
must be properly documented, as
it would be in any arm's-length
transaction. While this is com

mon sense to any law practition
er, in practice it is often difficult to
make the client take all the appro
priate steps to complete the trans
fer. Often, in its initial analysis, a
creditor will have nothing else to
go on, other than the formalities of
a transaction. If the transac

tion/transfer looks arm's length,
the inquiry may stop there.

Ensure adequate consideration.
The "reasonably equivalent" stan
dard outlined above does not

require that there be an exact mon
etary exchange for the assets that
are being transferred. Nevertheless,
it is key to ensure that any such con
sideration would warrant someone

reviewing the transaction to infer
that there was some bargainedfor consideration and that this is
not some sort of a sham transfer.
ESTATE
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ance on the advice of counsel is a

common way to mitigate the
"badges of fraud." If one seeks the
advice or opinion of an attorney
prior to the transfer, and is advised
that the proposed transfer is not
fraudulent, that supports a sound
legal position. After all, the debtor
is establishing that there is a lack of
intent to defraud someone else—his
or her creditors. If the debtor is

retaining a lawyer before taking
action, it reflects well on the debtor's
intentions.

Such reliance, however, is not a

complete shield. A debtor will be
held liable if the attorney gave his
or her opinion based on a limited
set of facts and the debtor's reliance

was unreasonable given the cir
cumstances.

1. She can choose to do nothing,

her, she will lose all her assets.
2. Beatrice can also choose to

take steps to protect her assets.
The bank may challenge her
actions as a fraudulent trans

fer. After all, litigation is
expensive and time consuming.
If the bank challenges, it may
prevail. A fraudulent transfer
claim is never a slam dunk. If

the bank prevails, it may be
able to unwind the transfer
and reach the transferred

assets. Maybe assets were
transferred into some black

hole of asset protection plan
ning. Even if, after all these
maybes, the bank reaches her
assets, she would be in exactly
the same position had she done
nothing. She simply loses her

cial condition is among the more
important inquiries under the actu

assets. Beatrice may have no
downside to trying to protect
her assets, other than the

al intent or the constructive fraud

transaction cost.

Also, because the debtor's finan

tests, an accountant should be
involved early on. It is good prac
tice to have the client's accountant

prepare a balance sheet, on a fair
market value basis, to help establish
solvency at the time of the transfer.

Analyzing fraudulent transfers
in the context of asset protection
requires more than simply know
ing the statutes and the case law. It
requires a keen eye for the practi
cal consequences. •
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